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Combined Framework Adjustment

Adjustment #7 to the Northeast Multispecies FMP
Adjustment #3 to the Scallop FMP, and
Adjustment #1 to the Lobster FMP

To eliminate the requirement that permit applicants own title to a fishing vessel
at the time they initially apply for limited access/moratorium permits

1.0 INTRODUCTION

In 1994 NMFS implemented major amendments developed by the New England Fishery
Management Council to the fishery management plans (FMPs) for the Atlantic sea scallop,
northeast multispecies (groundfish) and the American lobster fisheries. The amendments,
intended to eliminate overfishing in these fisheries, employed moratorium and access
controls as a first step to cap or reduce fishing effort.

NMFS partially implemented Amendment 4 to the scallop and Amendment #5 to the
groundfish FMP on March 1, 1994. Most of the remaining measures and some framework
adjustments were implemented on May 1 and in subsequent months. NMFS implemented the
approved sections of Amendment #5 to the lobster FMP on June 21, 1994 except for the
limited access permit system, which will be implemented on January 1, 1995.

20 PURPOSE AND NEED
21  Need for adjustment

Under current regulations for the Atlantic sea scallop, northeast multispecies (groundfish)
and the American lobster fisheries, to be eligible for a limited access permit in 1994, an
applicant must own a vessel that qualifies under the various moratorium criteria for each of
these fisheries. In addition, applicants must obtain a permit in 1994 to be eligible for limited
access permits in future years. This situation creates a potential problem for anyone who
holds fishing rights under the various moratorium provisions but does not own a vessel. This
includes anyone or who recently sold or transferred a vessel and retained the fishing rights,
but has not bought a new vessel in time to apply for a permit during the 1994 calendar year.

" The requirement that applicants must own a vessel at the time of their initial application for
a limited access permit also conflicts with the requirements for permit renewals. Under the
current regulations, once an applicant has received a limited access/moratorium permit, the
applicant may sell the vessel and renew the permit in order to retain the fishing rights
indefinitely. ‘

In developing the amendments, the Council adopted the policy that vessel owners should not
be required to fish their vessels to be eligible to get or to renew moratorium or limited access
permits. The Council did not want to force vessels to remain in currently overfished fisheries
in order to retain fishing rights for the future. Also it did not want to force an applicant to
buy and fish a vessel only to preserve future fishing rights.



In making this decision the Council weighed the potential biological benefits of two
alternatives. One alternative was to require vessels to fish in order to remain eligible for a
permit and thereby attempt to get additional effort reduction through possible attrition from
vessels that failed to fish within a defined time period. The other was to not require vessels
to fish to retain future eligibility. The Council chose the latter approach because it believed
that it had a greater probability of minimizing fishing effort in the early years of plan
implementation when it is critical to get as much stock rebuilding as possible. It also believed
that the first approach would not work because vessel owners would find a way to maintain
potentially valuable fishing rights. -

Additionally, the Council was concerned that as a practical matter some of the otherwise
ineligible applicants could retain fishing rights by making "paper transactions” to acquire
vessels in order to qualify for permits. For example an applicant could acquire a vessel with
an agreement to sell it back to the original seller once the applicant obtained a limited access
permit.

Although the Council did not explicitly address the issue of vessel ownership as a
requirement for permit eligibility in the various FMP amendments, neither did it adopt a
policy requiring applicants to own a vessel at the time of application. The idea that, to the
extent possible, permits should be attached to vessels to prevent speculative buying and
selling of fishing rights further added to the confusion.

Finally the regulations were written to minimize the change in the administration of the
fisheries permit system. Federal permits have been issued to fishing vessels instead of to
owners or operators. This practice was not a problem until the Council adopted limited
access measures and potentially conflicting vessel replacement provisions. NMFS has not yet
changed the permit system, partly because of the time the change would require, and partly
because issuing permit numbers to vessels simplifies keeping track of vessels in the
commercial fisheries data base. The proposed action will require NMFS to make minimal
changes to the current permit system.

2.2  Publication of the action as a proposed rule and opportunity for public comment

The Council recommends that NMFS publish the adjustment as a proposed rule with an
abbreviated comment period. This procedure will allow more public comment before the
adjustment is implemented than is it were published as a final rule.

. The Council has discussed and heard public comment on the this issue for several years
during the development of the amendments to the Multispecies and Scallop FMPs. More
recently, this problem has been discussed starting at the September Council meeting. Below is
a list of recent meetings at which the issue has been discussed:

Date Meeting Location
9/21-22/94 Council Southport, ME
10/4/94 Interspecies Commiittee Peabody, MA
10/28-29/94 Council Danvers, MA
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The public is informed of Committee meetings by a letter to interested parties and advisors,
including the press and industry associations. At the September 21-22, 1994 meeting, the
Council initiated this framework action. The public is notified of all Council meetings by
publication of a notice in the Federal Register and the agenda is mailed to approximately 1,500
interested parties including local and trade publications and industry associations.

3.0 PROPOSED ACTION AND ALTERNATIVES
31 Proposed action

The proposed action would allow an applicant with fishing rights but who does not currently
own fitle to a vessel, to still qualify for a federal limited access/moratorium vessel permit for
1994 and subsequent years in the fisheries for Atlantic sea scallops, northeast multispecies
(groundfish) and American lobster. The permit will specify the physical characteristics of the
vessel for which the fishing rights were originally established, and only will be valid for
vessels that fall within the plan-specified vessel replacement restrictions, if applicable.

For example, the vessel replacement restrictions would be based on the physical
characteristics, the length, tonnage and horsepower, of the vessel that originally qualified
under the limited access/moratorium criteria. At present this provision would apply only to
the scallop and groundfish fisheries because there are no restrictions on the size or power of
replacement vessels in the lobster fishery.

3.2  Alternatives to the proposed action - no action

Because of the nature of the problem, the only alternative to the proposed action is simply to
not take any action. The current regulations prevent an applicant who does not own a vessel
at the time of application from being issued a limited access/moratorium permit.
Additionally, the current regulations would prevent such an applicant from qualifying for a
limited access permit in the future (unless the applicant obtains the permit by acquiring
another vessel that has qualified).

The no-action alternative causes several problems. First, the current regulations might be
legally challenged on procedural grounds. Potential applicants were not informed of the
vessel ownership requirement at the time of the public hearings for these FMP amendments
and, therefore, did not have adequate opportunity to comment on this issue. In fact, if they
had carefully followed the discussions of the Council and its species committees they may
have been led to believe they would not be required to own a vessel when applying for a
limited access/moratorium permit.

Second, taking no action would allow a restriction to remain in effect that the Council never
intended to implement. This restriction could cause significant financial loss to applicants
who might otherwise qualify for limited access/moratorium permits by forcing them to
purchase and operate a vessel. Finally, the entry of any additional vessels would have a
negative economic impact on other participants in these fisheries because the major fish
stocks are either fully exploited or over-exploited.
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40  ANALYSIS OF IMPACTS
4.1 Biological impacts

This proposed action affects only permit eligibility requirements and is not expected to have
any biological impacts on the stocks managed under plans to which the adjustment would
apply. The FMPs to which the measure applies will be monitored on the basis of whether
they achieve their biological objectives and adjusted for any shortcomings. Consequently, the
proposed action may affect the distribution of landings among vessels, but not the overall
level of landings or fishing mortality.

42  Economic impacts

At present, information is not available about the number of vessel operations that might be
affected, but the economic impacts of the proposed action are expected to be positive. The
proposed action will not increase or decrease the overall level of fishing effort if current
controls on effort are effective. It will, however, forestall investment in or the acquisition of
additional vessels solely for the purpose of retaining fishing privileges. Under successful
management these privileges could become very valuable as they have in other fisheries
under limited access or rights-based management systems. Applicants who would qualify
except for the fact that they do not own a vessel have a strong incentive to make a
substantial investment in acquiring vessels to keep the fishing rights. Such expenditures
would be counterproductive. First, they represent a needless expenditure of capital to
maintain fishing rights and second, they could result in an increase in the number of active
participants in fisheries that are severely overfished. Any increase in the number of active
participants in the near future would have a negative impact on the ability of current
participants to remain profitable during the next several years of rebuilding. The groundfish
and scallop fisheries, in particular are barely sustaining today’s harvesting industry.

4.3  Fisheries impacts

The proposed action will prevent possible negative impacts on other fisheries because it will
forestall investment in or the acquisition of additional vessels solely for the purpose of
retaining fishing privileges. Today, when most major commerdial fisheries in the Northeast
are either overfished or under restrictive management, additional investment in fish
harvesting could increase fishing effort region-wide by increasing the competitive pressure
for vessels to maintain or increase revenues to survive financially.

5.0 APPLICABLE LAW
51  Magnuson Act- Consistency with National Standards

Section 301 of the FCMA requires that any regulation promulgated to implement any FMP or
amendment shall be consistent with the seven national standards listed below.

Framework adjustment 4 December 6, 1994
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7.

Conservation and management measures shall prevent over-fishing while achieving, on a
continuing basis, the optimum yield from each fishery for the United States fishing industry.

The proposed action will more effectively implement Council policy regarding
eligibility requirements for limited access fisheries under its management. In so doing
it will help the Council achieve its goals of eliminating overfishing and achieving
optimum yields. The adjustment will not directly affect the fishing mortality rates of
the species managed under the various plans.

Conservation and management measures shall be based upon the best scientific information
available. :

This consideration does not apply to the proposed measure which would change
permit eligibility requirements and does not require scientific information.

To the extent practicable, an individual stock of fish shall be managed as a unit throughout its
range, and interrelated stocks of fish shall be managed as a unit or in close coordination.

The proposed action does not change the definition of the management unit or any
geographical aspects of how permit eligibility requirements apply to the fishery.

Conservation and management measures shall not discriminate between residents of different
States. If it becomes necessary to allocate or assign fishing privileges among various United
States fishermen, such allocation shall be (A) fair and equitable to all such fishermen; (B)
reasonably calculated to promote conservation; and (C) carried out in such manner that no
particular individual, corporation, or other entity acquires an excessive share of such
privileges.

The proposed action applies to residents of all states equally.

Conservation and management measures shall, where practicable, promote efficiency in the
utilization of fishery resources; except that no such measure shall have economic allocation as
its sole purpose.

The proposed action will improve efficiency by eliminating the requirement for permit
applicants to acquire vessels solely to maintain their eligibility for limited access
permits in the future in fisheries that already are over-capitalized.

Conservation and management measures shall take into account and allow for variations
among, and contingencies in, fisheries, fishery resources, and catches.

The proposed action would enable permit applicants to postpone investment in the
fisheries until conditions improve thereby allowing them more flexibility in making
investment decisions rather than forcing applicants to acquire a vessel before the end
of 1994.

Conservation and management measures shall, where practicable, minimize costs and avoid

Framework adjustment 5 December 6, 1994
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unnecessary duplication.

The proposed action minimizes costs by eliminating the requirement for permit
applicants who otherwise would not qualify for limited access/moratorium permits to
purchase and perhaps operate vessels in fisheries that are already severely over-
exploited or fully exploited.

5.2  National Environmental Policy Act (NEPA)

The proposed action is very limited in scope and potentially affects a small but unknown
number of permit applicants. The impacts of the proposed actions fall entirely within the
scope of the impacts analyzed in the Supplemental Environmental Impact Statements
submitted with Amendment #4 to the Scallop FMP, Amendment #5 to the Northeast
Multispecies FMP, and Amendment #5 to the Lobster FMP.

5.2.1 Environmental Assessment

The proposed action only affects a small number of individuals and only it affects those who
may be eligible for limited access permits but who do not currently own a fishing vessel. It is
not expected to have any biological impacts and is expected to have positive economic
impacts (see sections 4.1 and 4.2) Based on this analysis, the Council finds that the proposed
action will not have any significant impact on the environment.

5.2.2 Finding of no significant environmental impact (FONSI)

NOAA Administrative Order 216-6 provides guidance for the determination of significance of
the impacts of fishery management plans and amendments. The five criteria to be
considered are addressed below:

1) Can the proposed action be reasonably expected to jeopardize the long-term productive
capability of any stocks that may be affected by the action?

No. The proposed action will more effectively implement Council policy regarding
eligibility requirements for limited access fisheries under its management. In so doing
it will help the Council achieve its goals of eliminating overfishing and achieving
optimum yields. The adjustment will not directly affect the ﬁshmg mortality rates of
the species managed under the various plans

2) Can the proposed action be reasonably expected to allow substantial damage to the ocean and
coastal habitats? :
The proposed action is not expected to impact coastal or ocean habitat.

3) Can the proposed action be reasonably expected to have an adverse impact on public health or
safety?

Framework adjustment 6 December 6, 1994
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The measure is not expected to have any impact on public health or safety.

4) Can the proposed action be reasonably expected to have an adverse effect on endangered,
threatened species or a marine mammal population?

The proposed action does not change the way the FMPs affect endangered, threatened
species or marine mammal populations. The NMFS biological opinions for
Amendment #5 to the Northeast Multispecies FMP, Amendment #4 to the Scallop
FMP and Amendment #5 to the Lobster FMP issued under authority of Section 7 (a)
(2) of the Endangered Species Act, concurred that the fishing operations conducted
under these amended FMPs are not likely to adversely impact endangered or
threatened species under the jurisdiction of NMFS.

5)  Can the proposed action be reasonably expected to result in the cumulative adverse effects that
could have a substantial effect on the target resource species or any related stocks that may be
affected? i

The proposed action is intended to be a part of the management programs
implemented through recent amendments to Scallop, Lobster and Northeast
Multispecies FMPs. As such the cumulative effects are expected to be consistent with
those of the respective plans. The proposed action is not expected to add to the effect
of the FMP on other stocks.

The guidelines on the determination of significance also identify two other factors to
be considered: degree of controversy and socio-economic effects. The Council expects
no significant adverse socio-economic impacts (section 4.2). The Council also has
determined that the proposal is not controversial since there has been no substantial
dispute on the environmental effects of the proposed action. Based on this guidance
and the evaluation of the preceding criteria, the Council proposes a finding of no

significant impact.

FONSI statement: In view of the analysis presented in this document and in the DSEIS for
Amendment #5 to the Northeast Multispecies FMP, Amendment #4 to the Atlantic Sea
Scallop FMP and Amendment #5 to the American Lobster FMP, it is hereby determined that
“the proposed action would not significantly affect the quality of the human environment with
specific reference to the criteria contained in NDM 02-10 implementing the National
-Environmental Policy Act. Accordingly, the preparation of a Supplemental Environmental
Impact Statement for this proposed action is not necessary.

Assistant Administrator Date
for Fisheries, NOAA
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5.3  Regulatory Impact Review (Regulatory Flexibility Act and Executive Order 12866)

This section provides the information necessary for the Secretary of Commerce to address the
requirements of Executive Order 12866 and the Regulatory Flexibility Act. The purpose and
need for management (statement of the problem) is described in Section 2.0 of this document.
The alternative management measures of the proposed regulatory action are described in
Section 3.0. The economic impact analysis is in Section 4.2 and is summarized below under
the discussion of how the proposed action is characterized under Executive Order 12866 and
the Regulatory Flexibility Act.. :

5.3.1 Executive Order 12866

The proposed action does not constitute a significant regulatory action under Executive Order
12866. (1) As stated in section 4.2, the management proposals will not have any impact on
the overall level of landings and revenues from the scallop, lobster and groundfish fisheries.
Therefore, the proposed action will not have an annual effect on the economy of more than
$100 million. (2) The proposed action is expected to have a positive economic effect on the
lobster, scallop and groundfish harvesting industries (section 4.2). For these reasons, the
proposed actions will not adversely affect in a material way the economy, productivity,
competition and jobs. (3) For the same reasons, it will not affect competition, jobs, the
environment, public health or safety, or state, local or tribal governments and communities.
(4) The proposed action will not create an inconsistency or otherwise interfere with an action
taken or planned by another agency. No other agency has indicated that it plans an action
that will affect these fisheries in federal waters. (5) The proposed action will not materially
alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights
and obligations of their recipients. (6) The proposed action does not raise novel legal or
policy issues. Permit qualification issues of this sort are common to limited access fisheries
management systems.

5.3.2 Regulatory Flexibility Act

The lobster, groundfish and scallop harvesting industries are composed entirely of small
business entities. This proposed action is expected to affect a very small but unknown
number of applicants for limited access/moratorium permits in a positive way by ensuring
that they are not denied permits because they did not meet the vessel ownership criterion at
the time of their application or forced to acquire vessels to meet this criterion. The proposed
action also is expected to have positive economic impacts by not forcing some applicants to
participate in overfished fisheries in order to preserve future fishing rights. For the same
reasons, the proposed action will not result in a reduction in annual gross revenues of more
than 5 percent. Similarly, the proposed measures will not increase annual compliance costs
for small entities by more than five percent and they will not increase compliance costs for
small entities compared to large entities.

The proposed action, therefore, will not have a significant economic impact on a substantial
number of small business entities and a Regulatory Flexibility Analysis is not required.

54 Endangered Species Act
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The Council finds no cause to change its earlier findings with respect to the Endangered
Species Act requirements as they apply to the scallop, lobster and groundfish fisheries.

5.5  Coastal Zone Management Act (CZMA)

Upon the submission of Amendment #5 to the Northeast Multispecies FMP, Amendment #4
to the Scallop FMP and Amendment #5 to the Lobster FMP, the Council conducted reviews
of the FMPs for their consistency with the coastal zone management plans of the affected
states. All the concerned states concurred with the Council’s consistency determinations. The
response letters from the states are on file at the Council office. The Council has determined
that the proposed action is within the scope of measures already reviewed and that the
consistency determinations done for these amendments are sufficient. The affected coastal
states have been informed of this decision.

5.6  Paperwork Reduction Act (PRA)

Copies of the PRA analyses for Amendment #5 to the Northeast Multispecies FMP,
Amendment #4 to the Scallop FMP and Amendment #5 to the Lobster FMP are available
from NMFS Regional Office. The burden-hour estimates are detailed in the Classification
section of the Federal Register notice of the final rules implementing the amendments. The
proposed action requires no additional paperwork.

6.0 PUBLIC COMMENTS

No public comments on the proposed adjustment were received at the final Council meeting
on October 28-29. Below are excerpts from the discussion of the proposed action at the
September 21-22, 1994 Council meeting.

Mr. Allen: I think the intent of the Council was clear that somebody not have to replace a boat in any
specific period of time. As I interpreted the situation I really didn’t think about the fact that you said
you had to renew your permit, but you didn't have to replace a boat within any certain period of
time. We didn’t think about the fact that you can’t renew a permit unless you have a boat. I think
what needs to happen as I see it, is that you would transform a permit into a certificate of fishing
history or something like that which you could retain and replace the boat whenever you want and
then you get the permit based on the fishing history that you hold. I guess it probably needs a
framework measure to create the right things, but that would follow the intent of the Council.

Mr. Martin: It’s not just a renewal problem, but a first year problem also. The regulations read that
you have to get a permit the first year in order to be able to renew the rest of the period of the
amendment as well. It is not just a renewal problem it’s a problem for the first year that if you dont
have a vessel can you get this sort of interim permit that holds your right to get a vessel at some
future time.

Mr. Allen: My interprétaﬁon of what we tried to do is that everybody that qualified was qualified
and on into the future. As to the existence of a boat either in the first year or in subsequent years we
said we didn’t want to force people to go out and get boats.

Framework adjustment 9 December 6, 1994
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6.0 Public Comments (continued)

Mr. Brancaleone: That is my recollection also. Don’t force a guy to get a boat and put more pressure
on it.

Mr. Brennan: It is my collection as well. A system that would allow an individual to tender a permit
would be the most direct and expeditious way to handle this problem.

Mr. Coates: I agree with Mr. Brennan.

Mr. Goodreau: We handed out today minutes from the May 13, 1993 Council meeting at which this
was discussed. It is 50 pages, but the first seven pages deal with this issue. In fact, the result of that
discussion is in the plan. There were two elements. The first one applies to this and it just says on
page 176 in the plan, under Days at Sea Adjustment Due to Vessel Attrition says, "Vessel operators
may tender their permit for an entire permit year in order to fish in other fisheries without being
subject to scallop regulations. Since the number of scallop vessels that have active limited access
permits will be known in advance, the Council may consider changes to days at sea allocations and to
allow the remaining vessels to fish at higher levels without undermining the rebuilding schedule.

This adjustment would be temporary and it would extend for the maximum of a year." This would
make it possible for someone [who wanted] later on to actively use their permit.

If you recall, when we were developing this plan we went to three groups, twenty-two groups and
had them placed in color categories of fleets. I think my sense of the whole development was that this
was a new permit, this was a limited access permit, a separate entity from the current, and at that
time, general permit. As it went through the implementation stage, NMFS quite logically used the
general category permit because they did not have to go through the whole rigmarole of getting a new
form approved and the cost of it, printing it and sending it out and all that. They just put another box
on it [the general permit]to check off. The problem is that the number that is assigned to that permit
is the number that is assigned to a boat. So when the boat disappears, the number goes with it, so
there is no permit. I have a suggestion and if NMFS does it I hope that Mr. Brennan will not be mad
at me, because I don’t think this is a framework issue. It is an easy solution. There are 464 limited
access permits. We simply need to make up a new number on the form that says “limited access
number, 1-464. You can retain the permit with a limited access number even if there is no permit
number for a boat on it. That way you can carry it forward year after year after year until you
decided to replace the boat and then actively pursue your limited access permit.

Mr. Brancaleone: It can’t be done. It's too simple.
Mr. Goodreau: Then I suggest we go to Framework #3.

Mr. Martin: What you just cited is not the same issue. That’s a different issue. This thing about
tendering a permit for a year to allow days at sea to be spread out among other fishermen has nothing
to do with not having a vessel to replace during the first year.

Mr. Goodreau: That was part of the discussion. That was one of the two issues that were raised as a
means Or a purpose or reason for reallocating. But the first sentence was what the Council had
intended which was "the vessel operators may tender their permit for an entire permit year in order to
fish in other fisheries without being under the scallop regulations.” It’s written in other parts of the
plan that someone had to get their permit for the first year.
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6.0 Public Comments (continued)

Mr. Martin: But we are not talking about whether you have to fish. That’s assuming he has a vessel.
He can’t fish in other fisheries unless he has a vessel. The issue that Mr. Starvish has raised is "if you
don‘t have a vessel can you still preserve your right to get a permit in future years even though you
don’t get the permit this particular year." That is the problem with whether we can do this under a
framework or whether we can do this as a technical amendment on the part of the Council. The more
evidence that the Council intended that you can get the permit without having a vessel then the more
likely we are going to agree that you can do it just as a technical amendment or a policy change._

Mr. Goodreau: You do have to renew the permit every year, but you can state that you do not intend
to fish for the whole year.

Mr. Martin: That is not the issue. That is already in the regulations. The issue before us now is
whether you have a vessel or not in order to get the permit.

Mr. Goodreau: That's right.

Mr. Allen: Can I ask a related question. We put some limits on upgrading vessels in the Scallop and
Groundfish Plans. If you downgrade a vessel, can you down upgrade from the original vessel or can
you only upgrade from the replacement?

Mr. Martin: You can upgrade from the original vessel.

Mr. Allen: If we don’t make some simple accommodating adjustment to this problem we make people
go out and buy little vessels to get their permits on and stick them in the yard instead of having a
certificate in the strong box, they have to have a little vessel stored away somewhere.

Mr. Martin: If your first vessel that you get a permit on, that is the original vessel that I was talking
about. If you start with a little vessel, then you are stuck with that upgrade restriction.

Mr. Allen: The one you have qualified with is your original vessel. Is that right?

Mr. Martin: If the horsepower and vessel size is different than what existed in August 1992 for the
vessel that you are applying for your initial limited access permit on, then that becomes your baseline
horsepower and vessel size. I thought you were asking if you start out with a big vessel with the
original permit, then you downgrade, your base line is still the original big vessel that you got your
permit on.

Mr. Starvish: So what you are ;now saying is the way I understand it, I have a permit now with no
boat. I am going to go and buy a Boston whaler on the way home, apply the permit to the Boston

. whaler, park it behind my garage and everything is all right. Now, when I want to take this permit
back out again, I can go back to my 850 horsepower.

Mr. Martin: No, you are stuck with the Boston whaler.

Mr. Starvish: But you just said the base line is the first permit.

Mr. Martin: You are getting your first permit on a Boston whaler.
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6.0 Public Comments (continued)
Mr. Starvish: Then we will put 850 horsepower on the Boston whaler.
Mr. Martin: You can do that.

Mr. Starvish: I am not sitting down today until I get an answer because I have asked this question for
the last six months. We have to make a decision here. I personally dont care how you go, because I
have a lot of questions. For example, if a permit has to be attached to a boat how does it have to be
attached to a boat, one day, one week. I can just start replacing all permits on another boat. This gets
way out of proportion here.

Mr. Martin: I am not arguing against this permit thing, but the procedure may be ....

Mr. Starvish: Federal fish permits can be tendered indefinitely. The history remains. That's six;nple to
me. I agree with Mr. Goodreau. Can we do it? How do we do it? I want my permits guaranteed for
the foreseeable future. There is too much money at stake.

Mr. Peterson: If I understand correctly, if you don’t have a boat and all you have is a permit, at the
end of this year you have nothing. You have to have a boat and a permit whether it is a nineteen foot
whaler with 850 horsepower or an 850 boat with

nineteen horsepower, it makes no difference. I think that is the condition. Is that right, Mr. Martin.

You have to have a boat to have a permit.
Mr. Martin: That is the rule right now.
Mr. Peterson: It has nothing to do with tendering. You have to have that [boat] to have that license.

Mr. Starvish: That is not what was voted on. The Council voted unanimously two years ago, that
limited access permits could be tendered indefinitely and the history remain with the owner.

Mr. Peterson: All I can say is that what the Council votes at one time or another is as many
contractions as there are meetings. It is what comes in the final plan and comes out in the rules and
regulations. That is where the question is that you validly raise and that you are trying to get a
clarification on. As I understand the regulations, and that is a big if, that in order to be able to carry
that permit, you have to have a boat.

Mr. Starvish: So, if a guy’s boat sinks the last day of the permit year, he has twenty-four hours to
stick that permit on a boat or he looses it.

Mr. Peterson: No, if he can have a vessel history, and in fact I am going through all kinds of appeals
now looking at why people couldn’t meet the requirements and one thing or another, which are all
subject to appeal. If your boat sunk on the last week then that is a condition that would have to get
looked at in that vain. It doesn’t exclude you. But, if you never had a boat and you got a permit and
you don’t intend to have a boat, that is different.

Mr. Starvish: I really don’t understand you, but we will just have to do it through the permit office.
Mr. Martin: Under existing rules, Mr. Peterson described it correctly. I am not suggesting that you
can’t change it. The only thing I was concerned about was the procedure for changing whether it had
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to be a framework or a technical amendment. I am uncomfortable with a technical amendment
because the rule is so clear one way that it is very difficult to change a fairly clear rule unless you can
show blatant disregard for what the amendment says. I don’t think the amendment speaks to this.

Mr. Starvish: So you will send a message out to every permit holder that every one who owns a
limited access scallop permit has to put a boat on it before the end of the year.

Mr. Martin: Yes, unless the Council changes the rule.

Mr. Allen: As I see where the technical difficulty arose is that the Council was quite clear, talked
about it a lot, had a lot of rationale, went back and forth on the whole issue of whether somebody
should have to use it or not use it — all of that was well discussed. There is no question what the
intent of the Council was. The Council, as far as I know, I don’t recall any discussion of the fact that
you could not get a permit without a vessel. I don’t know if the Council ever created that
requirement to begin with or NMFS just decided that permits went on vessels. You could not go and
apply for a permit without a vessel. The two never came together. That NMFs policy on issuing
permits and the Council’s intent on fishing histories and forcing people to go in, never came together
to get resolved. It seems to me it is a technical issue that you can solve the Council’s intent by
turning people’s qualification into some kind of certificate of qualification and accomplish what the
amendment really said we wanted to accomplish. I would think the technical adjustment would be
entirely appropriate.

Mr. Brancaleone: My recollection, for both scallops and groundfish, is that the permit is tied to the
boat. The discussion of whether someone had to replace that vessel was that if the vessel was lost,
that individual doesn’t have to replace that boat, he can hold on to the permit. But you can’t replace
the boat with a boat that didn’t exist prior to the implementation of the document.

Mr. Allen: No. Boats that qualify that were in existence during the qualifying period, qualified. The
fact that they sank, burned, etc. after that, didn’t remove their qualification.

Mr. Hill: If I understand the issue that Mr. Starvish that is raising, it is that permits of boats that are
on the bottom.

Mr. Starvish: I have three boats on the bottom.

Mr. Hill: There are permits for vessels that no longer exist, whether they are on the bottom or
whatever. Is that correct?

Mr. Marshall: There is a fishing history which qualifies them.

. Mr. Hill: Do we know how many vessels this represents?

Mr. Starvish: The permitting office is permitting sunken vessels.

Mr. Brancaleone: Then, why are we discussing this?

Mr. Martin: It is vessels that have either been sold out of the fishery or sold any where or vessels that

are destroyed and no longer exist in physical form.
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Mr. Brancaleone: But, he just said they are issuing permits.

Mr. Martin: No, only for sunken vessels — a vessel that actually exists on the ocean floor.
Mr. Starvish: This gets very complicated.

Mr. Martin: This is a permit office issue. But the distinction is that the vessel still physically exists
and theoretically could fish again.

Mr. Starvish: I was hoping not to bring what Mr. Martin said up because it makes it worse.

Mr. Hill: Does this add to the number of permits that we have in the plan, the 400 odd permits or
does it include those permits.

Mr. Starvish: It includes those permits.

Mr. Hill: Those permits that are included — their fishing history is represented of the total fishing
effort that involved in the drafting of the amendment. Based on that, I don’t see why the Council
would not then create a mechanism for those "permits” to be carried forward if we used that system
and that fishing effort as part of the analysis for the plan and they are part of the permits that were
counted as "active vessels in the fishery”. Why would we not create a mechanism to accommodate
that and how do we do that?

Ms. Stevenson: I wanted to ask Mr. Martin how we determine if these vessels exist right now.
Mr. Martin: I don’t know.

Ms. Stevenson: As far as I can tell there is no way to tell.

Mr. Martin: This is far out of my expertise. Perhaps Ms. Kurkul can help.

Ms. Kurkul: The problem is not with people who still own a vessel in some capacity. In other words,
if there is a sunken vessel out there you still own that vessel or the rights to that vessel. The problem
is with those people who are holding fishing histories with no vessel. So, for example, you have
someone who sold that vessel but has a piece of paper that says I retain the right to fish that went
with that vessel. The distinction that the Council has to make is that if it was their intent to exclude

- the people who are just holding histories from the requirement to renew permits on an annual basis.
You still have the first-year problem which is separate.

Ms. Stevenson: So if my boat sank and I never sold any rights to it, there is no problem and I can get
my first year permit and I can go on. It is only the people who bought up permits from other people
who have a problem.

Ms. Kurkul: Its like you sold the boat to Ben Rathbun who now owns the boat and gets the permit
every year.
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Ms. Stevenson: Then why can't I assign my fish history to a fictitious boat. How do you know it is a
fictitious boat?

Ms. Kurkul: If you had a Coast Guard documentation then we wouldn’t know, but you would have
to have the information for the permit.

Mr. Allen: I would be willing to make the motion, but something Pat said gave me a little different
approach that might be better. If we just inserted where it said "permit or fishing history” and create
a certificate of fishing history then it might make it cleaner and you would not to have to have a big
new section. Every place it says renew permit or obtain a permit for, you would say "permit or
fishing history." :

Mr. Hill: Then, could I suggest that the motion needs to be generic and let NMFS figure out how to
technically implement the change.

Mr. Brancaleone: Do we have a motion yet?

Mr. Coates: I was asking Mr. Peterson if this would trigger paperwork reduction or something. There
is another problem, that is, taking a boat history which I think we could address this and having that
history transferrable to a permit and the question has arisen as to what kind of vessel does that tie
back to. That history is related to a vessel that had characteristics. It would seem to me that
everything that goes back in terms of the constraints of that permit, since we have now implemented
the plan, whether that was a 150 horsepower boat etc. Even if the vessel was sold and the person is
left holding the rights, you can trace that back to a vessel that at one time existed.

Mr. Martin: That is not what the rules say now. You are changing the rules. The rules say now that
you are stuck with whatever your permit was, I think it was August 1992 or 1993, whatever it said on
your permit as of August 1992, that its the horsepower and vessel length that you are going to get as
your baseline data unless you have different horsepower and vessel length for the vessel you are
actually applying for a permit for the first time you get a permit on that vessel. If you change vessels
or upgraded since August of 1992 you are allowed for the first permit to get whatever horsepower
you had on that vessel that you are applying for. You are restricted to the horsepower of the actual
vessel that you are getting a permit on for the first year. Is that correct, Ms. Kurkul.

Ms. Kurkul: Right, you lost me for a minute there, but you are restricted to the horsepower in your
initial application for the first permit that you get.

Mr. Martin: It might be different than your qualifying vessel.
Mr. Coates: The vessel for which you have the history of that you want to transfer into a permit.
Mr. Martin: You are suggesting something that’s slightly different.

Mr. Coates: I think it is more consistent with the other upgrades. I know it predates the
implementation of the plan, but does create more .....

Mr. Martin: You are saying for this special category of people that are going to have whatever permit
certificates, that don‘t have vessel, you are going to say that if you want to get into that category for
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this first year, you're going to be stuck with your qualifying vessel’s history. Again, you can do that,
but that is going to require some additional regulatory language.

Mr. Coates: But it isn’t inappropriate or inconsistent with the limitations imposed on current
upgrades.

Mr. Martin: It is inconsistent with the way that I have just explained it. You can have a different
horsepower and vessel size if you do have a vessel now, or the initial vessel that you permit different
than the qualifying vessel that gets you into the fishery. There is a reason why you might be
suggesting this change for the special category.

Mr. Coates: You have to have something as a base. Now, I understand that somebody might have
said that I took that sunken 150 horsepower job and now I have my 900 horsepower vessel and that is
the one that I blocked in here in this eligibility thing. I don’t know if there is a way of evaluating of
how much of that there is.

[There was a discussion of procedural issues which resulted in the following action:]
Mr. Coates further perfected the motion:

that the respective jurisdictions implement immediately framework measures to
accommodate the problem of people with fishing histories and not permits before the
deadlines as specified in the various plans.

Mr. Brancaleone: So, you are suggesting this for groundfish, lobsters...
Mr. Coates: For groundfish, lobsters and scallops.

Mr. Peterson: I know I sat yesterday going over a bunch of appeals for permits. People were arguing
why they should be issued a permit and why they didn’t have a vessel at a certain time. Some got
approved and some didn’t. I used my judicial judgement of saying what was the Council intent. The
Council intent was not to keep legitimate fishermen out of the fishery, it was to stop speculation. The
way I see us going is that we are going to foster speculation to buy up sunken boats, buy a bunch of
things and hope that consolidation comes along. I have real problems. We have taken a hard hit on
the permitting processes. If I told you how many man hours and effort has gone into trying to issue
permits and understand all the complications of this thing, you wouldn’t believe it. It's all the way up
to my level. I have a great concern if we just start tinkering with these things at this point in time.
The regulations say what they say and from my point of view that is the way we ought to live with it
until we are really sure that we made a mistake. We made final agency decisions on those permits’
and some of those permits that have been declined under this new thinking would be approved. God
only knows what kind of mess we could get into then where we have made decisions under one set of
rules but under a new set of rules, they are eligible. This is not the way to do business.

Mr. Coates: Mr. Chairman, is the regional director saying that he can handle this problem
administratively?

Mr. Peterson: No. I am saying that a rule is a rule, if you don't qualify, you don't qualify. You
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appeal and we give you a value judgement after hearing your appeals and you get it or you don’t.
That'’s final. If we go with this, some of those decisions would not stand [up] anymore under the type
of thing. I do see that this presents a new, different set of circumstances than what we have been
operating with at this point in time. I don’t know if our reflections on what we have been doing here
is at all consistent with the initial discussions that we had. My perception is that the Council did not
want to keep somebody out of the fishery who was a legitimate fishermen because they had some
kind of complications that came in. They did not want speculation. This opens up the avenue for

speculation.

Mr. Coates: On the other hand, this addresses an issue that apparently is a problem with regard to
some possible legitimate fishermen that want to basically continue their ability to hold a fishing right
without having to make the commitment of purchasing a vessel that cannot be addressed
administratively under the current system. Is there a problem here for people that may have
legitimate histories and not a vessel that, as a result of the deadline, lose their access to the fishery? If
that is going to happen and you can’t address it, then we need to take an action. If not, then I'll
withdraw the motion.

Mr. Peterson: I don't know if that will happen and I wouldn’t make a statement because it would
make it subject to appeal. Looking at the circumstances and the conditions, each one of them is a
separate, individual case. Otherwise they wouldn’t be appealed up to my level as a final agency
decision. They could be handled by people who could just interpret the law and say that'’s it.

Mr. Coates: Could the Council make a recommendation or empower the regional director, recognizing
that you already have the power in this area, to handle this issue for us. Could we request that the
regional director handle this problem through a technical amendment or whatever power that has to
be done to deal with this.

Mr. Martin: If it came up through an appeal, he doesn’t have the authority to make wholesale
decisions.

Mr. Coates: Everybody in this situation has the right to appeal? Is that correct?

Mr. Martin: If they have applied for a permit and are denied, they would have the right to appeal.

Mr. Coates: But, now their deadline is looming and the rule is that you have to have a vessel in order
to get a permit. They are approaching this deadline and they have filed something that says, "I have a
history, have fished, etc., but I won't get a permit because the rule says that I have to have a vessel. 1
really don’t want to go out and buy a sixteen foot Boston whaler." What would happen?

. Mr. Martin: He may deny everyone of those appeals or he may grant them. He can't tell you that in
advance.

Mr. Coates: I am not expecting him to tell me in advance. If he has the authority to deal with it then
we don’t have to deal with it. :

Mr. Peterson: The context of the person who is in that situation would be that he would apply for his
new permit and he would be denied. Then he would appeal that and there are two different levels of
appeal. The first appeal we would say, give us the documentation, etc. Then he would say he didn’t
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have a vessel because I didn‘t want a vessel. So he probably would still be denied. Then he asks for
a hearing and goes before one of the lawyers that act as my hearing officer and establishes all the facts
and figures and they build up the case file. It is then given to me with all the documentation and
then I render a final agency decision. The process starts when he is denied the permit. All cases are
different. If a person comes in and says that he has bought up a bunch of permits because I want to
have those boats, chances are he will have a hard time making an argument why he didn’t get boats
in time.

Mr. Brancaleone: It couldn’t be that he is waiting for consolidation?

Mr. Starvish: I have been listening very closely. ‘Mr. Martin said that if you owned the boat, now
whether the boat is floating or sunk, you still own it so you will get permitted. The only people that
are in contention here and I personally don’t know anyone, but there could be someone, would be

someone who sold their boat to Alaska or somewhere else, and retained the fishing rights, and haven’t
put those rights on another boat. Help the guy out.

Mr. Brancaleone: Why don‘t you just come out and say, hurry up with consolidation. We are not
saying they can’t buy a boat.

Mr. Allen: Tape inaudible at this point.

Ms. Stevenson: Is it correct that you have until the end of the year to get your permit? So if you
don't have a boat you have until the end of the year to get a boat. Now could that person who has
this history and no vessel sell the history to me?

The answer was no.

Ms. Stevenson: I could sell my boat with my groundfish history to him and then buy back my boat
with its groundfish history and his scallop history.

Mr. Brancaleone: No, you can’t do that. You can’t have those two permits.
Ms. Stevenson: So it would have to be like a mid-Atlantic squid boat.
Mr. Martin: Answer inaudible.

Ms. Stevenson: The point that I am getting at is that the people who we really wouldn’t want to have
them, are the people who can think enough to get around it. Why not go ahead and not make people
have boats.

Mr. Coates: I am going to try another tack. Is it possible that there is an administrative procedure
that the regional director could implement that would basically say that this deadline is extended for a
certain period of time and the Council can confer with the regional director and get this squared away
in a rationale way. I tend to go with Mr. Peterson and let him use his judgmental authority.

Mr. Martin: If you are asking about the deadline, we could probably agree on policy grounds. If you
are saying that in order for a framework to go through, that’s different.
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Mr. Coates: Whatever. I want to get this resolved. If there is an appeal process that brings all these
people to an appeal.......

Mr. Martin: An appeal process is no guarantee one way or the other. There is no way to prejudge
that. I would advise you not to put your stock in an appeals process.

Mr. Coates: The question that I am asking is can it be postponed for either of those reasons until we
can sort it out. It seems to me that people losing their permits is an administrative process.

Mr. Martin: Legally I think we could postpone the deadline date for the initial application. I can’t
make the policy decision whether we do that or not.

Mr. Coates: Can we make that request.

Mr. Brennan: A further question along this line. Is it possible to review the 400 permits and find out
how many may be in this situation to try to narrow down the scope of this particular situation.

Mr. Brancaleone: Mr. Kellogg is saying no.

Mr. Kellogg: You could review it, but the whole point is that you have 1500 possible groundfish
permits that are in the same situation. It is the same with lobster. I agree with Mr. Goodreau. The
reason this thing came up this way in the regulations is because the way that NMFS permit system
worked, not because of Council intent. So the regulations were written that you have to have a vessel
to renew a permit. As Mr. Allen pointed out, there was a disconnect between the Council intent and
the way the regulations were written. I can see no reason for putting people through all these
problems. If NMFS had just issued a limited access permit to a person and not attached it to a boat,
the problem would have been resolved.

Mr. McCauley: I want to make one comment. I think that when we went into limited access we had
maybe 450 permits in scallops and so many in groundfish-and I say years from now, we are still going
to have exactly that number unless you have consolidation. They are not going to go away under
limited access because they have value. These vessels will always just be upgraded into something
else unless we allow consolidation and they will end up with two boats gomg into one boat, but now
we can’t split permits so you can’t make one boat into two. My feeling is that we have to recognize
that situation and go with the appeal process. So far I think the appeals have been processed fairly.
Right now we are talking about consolidation and the right to hold onto permits.

Mr. Martin: May I make a suggestion that you consider this motion here to at least initiate the
framework and let either the Scallop Committee or any of the committees that want to do this for all
the plans initiate it for procedural purposes. If we can find a way of bypassing a framework '
requirement or doing it administratively, no promises, but if we can find a way to foreshorten this
somehow, through a simple change or if we are convinced that it was clearly the Council’s intent and
you are not adding bells and whistles that nobody had ever discussed before, then we could do it in a
relatively short time. If we can’t find a short fashion to do this then we will have at least initiated the
procedure for making the change through the proper procedural channels and perhaps delay the
application deadline.

Mr. Brancaleone: I will call the question. There will be ample time to discuss this at committee
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meetings,
The motion carried on a voice vote with one abstention.

Mrs. Didricksen: Though you have already voted, it is speculative. There are licenses that have gone
from 500 horsepower to 1,600 horsepower. There have been permits given to vessels that are not
existing. Mr. Allen said you cannot get a permit if you do not have an existing license. These things
are happening. I have looked at the license lists. They say there have been sales. There have been no
sales. Anybody who has a vessel and a permit you are fishing your boat because you have to make a
living. These are speculative, they were floating around. We mentioned in Connecticut that there
were a couple of graveyards of speculation to start. If that’s what you want to do and take the fishery
away from fishing people and consolidate in a way that you could give people fishing a few more
days so they could make a living — you want to turn it over to speculation, that basically is what you
are laying the groundwork for.
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FRAMEWORK ADJUSTMENT 9
NORTHEAST MULTISPECIES FMP

To implement emergency rules
as a permanent adjustment
to the groundfish plan

10 INTRODUCTION

In August, 1994, the New England Fishery Management Council received an advisory from
the Stock Assessment Workshop that stocks of key groundfish species were at or near the
point of collapsing. The scientists advised that the recently implemented plan under
Amendment 5 to the Northeast Multispecies Fishery Management Plan was insufficient to
halt the decline, even if the plan were accelerated. In response the Council initiated the
development of Amendment 7 which is intended to rebuild stocks of cod, haddock and
yellowtail flounder by reducing fishing mortality rates to levels approaching zero.

The Council recognized that the process of developing and submitting a plan to achieve such
an extreme objective could take a year or more. In October, 1994, the Council recommended
that the Secretary of Commerce implement certain management measures under the
emergency action authority provided in the Magnuson Act. The Act allows for emergency
rules to be effective for up to 90 days with a provision that they may be extended on a
recommendation of the Council for an additional 90 days. The Secretary implemented
emergency rules on December 12.

In approving the emergency action, the Secretary expressed serious concern that the
amendment process would take longer than the time covered by the emergency rules. The
NMFS strongly urged the Coundil to initiate proceedings under the framework for
abbreviated rulemaking established by Amendment 5 so that the rules promulgated under
the emergency action would remain in effect until such time as the more comprehensive
amendment is implemented. The Council agreed to this approach and set the February 15-16
as the final meeting date for this framework action. This date would possibly have allowed
for publication of the regulations before the expiration of the emergency rules on March 12.
At the February Council meeting, however, the representative of the NMFS Regional Office
indicated that there is no certainty that the review and approval process could be completed
before March 12. On that basis, the Council recommended extending the emergency action
rules with the understanding that this framework adjustment (which includes some needed
modifications) will be implemented as soon as possible and that it will supersede the
emergency rules.

Appendix I of this document contains the Environmental Assessment (EA) prepared by

NMFS for the emergency action. Section 1l of the EA contains a description of the measures.

Based on public and Council comment, NMFS prepared a technical adjustment to the

regulations to modify the list of allowable bycatch species and to allow for transit of closed

areas by vessels seeking safe haven. Appendix I also contains the Federal Register notice

describing the amendment to the emergency rule. The Council proposes to make additional

changes to the rules implemented by the emergency action as described in Section 3.0 of this document.



The framework process requires the Council to consider the adjustment over the span of at
least two Council meetings. At the final meeting the Council reviews all public comment
and analysis and, if appropriate, makes its recommendation to the Regional Director. The
final meeting took place on February 15, 1995.

20 PURPOSE AND NEED
21 Need for adjustment

Section II of the EA (Appendix I) contains NMFS' discussion of the purpose and need for the
emergency action. The need for this framework regulatory adjustment arises from an
inconsistency between procedural rules: the maximum time allowed for emergency action is
180 days and the minimum time required to implement a plan amendment with significant
environmental impacts is 185 days from the time the Draft Environmental Impact Statement
is available. Practically speaking, however, the minimum time needed to complete major plan
amendment is about nine months to a year from the time a problem is identified. This
extended period includes the time necessary for analysis, identifying alternatives to meet the
amendment objectives and to mitigate significant impacts, and for preparing required
documentation. Failure to implement these regulations on a permanent basis through the
framework adjustment procedure will result in a return to the previous management system
upon the expiration of the emergency action. The scientists advise that such a course of
action will result in a serious worsening of the fishery resource crisis.

22 Publication as a final rule

The Council concurs with NMFS’ statements in the EA about the urgent need to have these
rules in place until Amendment 7 is implemented. The Council considers the adjustments to
the emergency action regulations contained in this framework document as important to
mitigating some of the economic or safety impacts of those rules without compromising their
conservation impact. The Council is also addressing some of the controversy and perceived
inequity with the rules based on comments from the industry and other interested parties.
Furthermore, the Council is enhancing the conservation impact of the emergency rules by
restricting the ability of scallop dredges to catch groundfish.

The fishing industry throughout the northeast is already experiencing severe economic
hardship as a result of declining stocks and increased regulation under this and other fishery
management plans. The Council urges NMFS to take advantage of the opportunity to
alleviate some of that burden by the implementation of this adjustment as a final rule
without further delay. The Council is making this recommendation on a consideration that
these adjustments will not compromise the conservation objectives of the overall action. In at
least one case (the hagfish pot fishery), the adjustments contained in this framework will
alleviate a costly and gear conflict situation which has been reported to the Council. The
Council has considered the following factors as specified in 50 CFR 551.40 (d) and
recommends that NMFS publish the proposed adjustment as a final rule.

221 Timing of the rule -
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The timing of the rule does not depend on the availabﬂity of time-critical data, and the
Council did not consider data availability in its decision to recommend publishing the
adjusted measure as a final rule.

The timing of the rule is relevant, however, to the expiration of the emergency action. At the
February 15 meeting, the Council voted to recommend the extension of the emergency action
on the basis of comments made by the representative of NMFS. Since the framework
adjustment procedure does not specify a maximum review period, the likelihood exists that
this action would not be implemented prior to March 12. Rather than risk having a gap
between the expiration of the emergency rules on March 12 and the implementation of this
framework adjustment upon completion of NMFS’ review, the Council voted to recommend
the extension of the emergency rules. The Council made this decision with the
understanding that the agency would complete the process as quickly as possible, and it is
recommending publication as a final rule to expedite the implementation of the proposals.
The public comments which prompted the Council to make some of the proposals in this
action indicate that the burden imposed by the emergency regulations is uneccessary for
conservation but is having an economic impact which needs to be relieved as soon as
possible.

222 Opportunity for public comment

When NMFS announced that the emergency action had been approved, at the December 7-8,
1994 Council meeting, the agency also strongly urged the Council to initiate a framework
adjustment to implement the emergency measures as a permanent part of the fisheries
regulations so that they would remain in effect during the period between the expiration of
the emergency action and the implementation of Amendment 7. The Council agreed and
announced that the February meeting would be the final meeting in the framework
procedure.

The December meeting marks the beginning of the comment period for this regulatory action.
Both the Council and NMFS began to receive comments on the emergency measures upon
their implementation. NMFS addressed some of the comments through a technical
amendment to the emergency rules which was implemented on January 13, 1995. Other
comments have been incorporated into the comments on this framework adjustment for
Council consideration. Written comments and a transcription of the comments and Council
discussion at the January and February meetings are contained in Appendix Il

The Groundfish Oversight Committee scheduled a discussion of this framework adjustment
for its meeting on January 10 and for the Council meeting on the following day. Notices of
the Groundfish Committee and Council meeting were mailed on December 29 to 750 and
1553 interested parties, respectively. The Groundfish Committee also included a discussion
of this action on its meeting agenda for February 13. Public comment and committee action
at the February 13 was transmitted to the Council for the final meeting on February 15. The
Council mailed the notice of February 15-16 final framework meeting to interested parties on
February 3. This final meeting document was available for public review on February 7.

On a more general level, recent Council and NMFS action and notices have significantly

Framework adjustment 9 4 March 6, 1995
Groundfish emergency rules Multispecies FMP



raised public awareness of the groundfish crisis. The resource problems and the Council’s
efforts to develop a rebuilding plan have been extensively covered in regional and national
media. The Council has published a notice of its intent to prepare a draft environmental
impact statement for Amendment 7, and has been conducting scoping meetings while
working on this framework action.

2.23 Need for immediate resource protection

With this action, the Council is implementing on a permanent basis temporary emergency
measures which the Secretary of Commerce implemented to address the serious crisis in the
Northeast multispecies groundfish fishery. If the emergency measures expire, the regulations
in effect will be those established under Amendment 5 which the Stock Assessment
Workshop Advisory Report states are insufficient to halt the decline in spawning stock
abundance for critical stocks of cod, haddock and yellowtail flounder. The Coundil is
preparing a comprehensive amendment, Amendment 7, to implement a stock rebuilding plan
and to address the broader range of issues associated with that plan. NMFS' justification for
the emergency action contained in the Environmental Assessment also applies to the
extension of the emergency through this framework adjustment: :

. Amendment 7 is moving forward at an unprecedented rate but will likely take several
months before its implementation because of the complexity of the problem to be
addressed and the extreme controversiality of the measures being considered.
Therefore, given the drastic condition of the groundfish stocks, emergency action is
warranted to implement certain narrowly focused, less controversial protective
measures immediately to begin the process of slowing stock decline and to address
the consequent effort displacement. This emergency action is in no way a panacea for
the groundfish crises at hand but rather a set of measures addressing the immediate
interim need to begin the process of curtailing fishing pressure on these stocks and
addressing vessel displacement. The measures to be implemented were selected
because they are relatively less controversial as evidenced by the near unanimous
support of the Council; they are more readily definable in the short time frame
available to implement emergency actions; and they are more narrowly focused and
therefore more easily administered as emergency interim measures. (page 6,
Environmental Assessment for the emergency action, Appendix I)

2.24 Continuing evaluation

The Council has stated that the actions taken in this framework adjustment, including the
modifications to the emergency regulations, do not necessarily reflect its policy with respect
to the measures to be contained in Amendment 7. The Council and NMFS will continue to
monitor the impacts of these measures and where appropriate, make any necessary changes
in that amendment. In many cases, the measures contained in this package will be
superseded by a different set of regulations aimed at rebuilding the stocks (not only stopping
their decline) and mitigating the impacts of effort displacement to other fisheries.
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3.0 PROPOSED ACTION AND ALTERNATIVES

31  Proposed action

Section III of the Environmental Assessment for the emergency action contains a description
of the initial regulations (see Appendix I). Appendix I also contains the Federal Register notice
describing the amendment to the emergency regulations. The Council proposes to implement
the amended emergency action regulations with several changes based on public comment
received during the framework adjustment period. The Council proposes unplementmg the
following changes to the emergency regulations:

1)

2)

3)
4)

5)

6)
7)

9

10)

to allow an exception to the Nantucket Lightship closed area for recreational,
party and charter vessels under the following conditions:
A) the sale of fish caught on vessels fishing under this exemption is
explicitly prohibited (regardless of where the fish is caught);
B) the vessels only have on board hand line or rod-and-rel fishing gear;
C) party and charter vessels notify the Regional Director and carry on
board a letter of authorization which states the restrictions specified in
items A and B above;
to allow pelagic hook gear, both recreational and commerdial, and pelagic
harpoon gear to fish in groundfish closed areas provided there is no retention
of any regulated groundfish species;
to allow the hagfish pot fishery in groundfish closed areas;
to allow all vessels to transit groundfish closed areas with their gear properly
stowed, except that in Area II only pelagic longline and harpoon vessels will
be allowed to transit;
to establish a certification program enabling vessels to transit the Gulf of
Maine/Georges Bank area with small-mesh nets and small-mesh species on
board which would otherwise be prohibited;
to allow vessels in the northern shrimp fishery fishing with an approved
finfish excluder device (grate) to keep up to two standard totes of whiting;
to allow vessels fishing in approved small-mesh fisheries to retain monkfish or
monkfish parts provided the weight of monkfish does not exceed ten percent
of the total weight of fish possessed on board;
to allow vessels fishing in approved small-mesh fisheries to retain lobster
provided the weight of lobsters does not exceed ten percent of the total weight
of fish on board or two hundred lobsters, whichever is less;
to consider scallop dredge gear to be the functional equivalent of small mesh
and subject to the same regulations when a scallop vessel is not fishing under
its days-at-sea allocation;
to allow vessels fishing in state waters with mesh smaller than the regulated
minimum size to retain winter flounder provided they are fishing under a
fishery management plan approved by the Atlantic States Marine Fisheries
Commission.
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Since the extended emergency action will expire on June 10, the regulations do not
specifically address two small-mesh fisheries which begin on or after that date, the Cultivator
Shoal whiting fishery and the Nantucket Shoals dogfish experimental fishery. The Council
intends to allow these fisheries to continue under the frameworked emergency rules and is
communicating its intent to NMFS in a separate correspondence. The Council has voted to
indicate to the Regional Director its support of the following:

1) allowing the Nantucket Shoals dogfish experimental fishery to continue,
subject to the restriction of no possession of groundfish and provided vessels
in the fishery meet the 5-percent groundfish bycatch standard applied to
allowed small-mesh fisheries;

2) allowing the Cultivator Shoal whiting fishery to continue outside of Area I
provided the vessels do not possess any groundfish; '

3.2  Alternatives to the proposed action
3.21 No action

The no-action alternative would result in the expiration of the emergency rules either on
March 12 or, if extended, on June 10, 1995. Fishing would resume under the regulations
implemented through Amendment 5 which, NMFS scientists advise, would result in the
continued rapid decline of groundfish stocks. Thus, under the no-action alternative the closed
areas would open (although Area II would remain closed until June 30 by existing
regulation) and fishing with small mesh would only be regulated by area and groundfish
possession limit with only limited control on juvenile groundfish mortality.

3.2.2 Alternatives to specific measures

In addition to the no-action alternative, the Council considered the following alternatives
with respect to specific proposed changes to the emergency rules.

3.22.1 Controlling the catch of recreational, party and charter vessels in the Nantucket
Lightship Closed Area with a bag limit

The Council’s Groundfish Committee considered instituting a ten fish limit per person but
withdrew consideration of this for several reasons: the perception that catches are limited will
drastically reduce the business on party and charter vessels with no impact on catches (which
are reportedly already well below the proposed limit in most cases); the catch rates on these
vessels have fallen by more than fifty percent in recent years and are not expected to increase
under current conditions and in the time frame of this action (Note: this exception, and
recreational fishing generally will be reconsidered in the development of Amendment 7); the
number of trips and fishermen (i.e. effort) has been steadily declining in recent years and is
not expected to increase this year; and the trips to the fishing sites within the Nantucket
Lightship area catch mostly species other than cod, haddock or yellowtail flounder.

3.2.2.2 Establishment of transit lanes through closed areas
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The Council considered a proposal to establish transit lanes through closed areas so vessels
would not have to steam around them. The Council rejected this option for several reasons
based on comments from the U.S. Coast Guard. These reasons include:

1) if a vessel is required to maintain a specific course in order to stay within a
transit lane, it may be forced into an unsafe position with respect to the sea
conditions; and

2) the effect of drawing transit lanes across a closed area is to increase the
number and reduce the size of closed areas which adds to the enforcement
costs.

3.2.2.3 Use of a call-in system for vessels seeking permission to transit closed areas

The Council using considered using a radio call-in system for vessels seeking permission to
transit closed areas. The Coast Guard pointed out that the time when the greatest number of
vessels would be calling in (as weather conditions deteriorate) is also the time when the
Coast Guard most needs to monitor the radio for distress calls. Based on Coast Guard
comments, the Council dropped this alternative.

3.2.2.4 Open transit through closed areas for safety purposes only

The Coast Guard has commented on several occasions that enforceability of closed areas is
maximized when all vessel activity is prohibited. The Coast Guard has also listened to
concerns of Council members and industry representatives with regards to the safety issues
associated with requiring a vessel to steam around a closed area unless a storm warning is
posted. The Coast Guard recognizes that a number of circumstances can arise where safety
is at risk even though the National Weather Service has not posted a warning, and,
furthermore, that the vessel captain is ultimately responsible for decisions about safety of
crew and vessel. The Commander of the First District of the Coast Guard has issued an
enforcement policy that enables vessels to transit closed areas provided a compelling safety
reason exists and the fishing gear is properly stowed. If the vessel is boarded and cannot
demonstrate the safety issue, the Coast Guard will take enforcement action.

-The Council considered the Coast Guard comments and weighed them against the industry’s
‘comments on the costs of requiring vessels to steam around a closed area unless a safety
-reason exists. The Council does not expect that allowing free and open transit, with gear -
stowage requirements and severe penalties (including permit vessel and operator sanctions)
for fishing in closed areas, will compromise the conservation impact of the closure. The
Council qualitatively determined that the increased costs to the industry (fuel, days-at-sea
allocations used as steaming time) of a safety-only closure provision would exceed the loss
from any decrease in compliance with this alternative.

3.2.2.5 To allow vessels in the northern shrimp fishery to retain an unlimited amount of
whiting bycatch

Vessels fishing in the northern shrimp fishery are required to use a finfish excluder device. '
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The use of this gear reduces the regulated species bycatch to acceptable levels under the 5-
percent standard applied in the emergency action. The most frequently caught bycatch
species in the shrimp fishery is whiting. While whiting is not one of the regulated species, it
is a prohibited species because vessels fishing for whiting with small-mesh nets (without a
separator grate) generally exceed the bycatch limit.

The Council considered allowing vessels fishing with a grate in the shrimp fishery to keep all
the whiting bycatch. The Council rejected this idea because it did not want to create a
situation where vessels might use the opportunity to target whiting when there is a risk that
regulated species bycatch of small fish might increase. Secondly, the Council heard
comments from fishermen that a two-tote limit would be sufficient given the levels of
whiting bycatch in the shrimp fishery. The Council is proposing a two-tote limit in this
framework, and has begun discussions on the development of a whiting fishery using a
separator grate or other appropriate gear to enable vessels to target whiting without
jeopardizing the groundfish rebuilding program.

40 ANALYSIS OF IMPACTS

The Environmental Assessment of the emergency action rules contains NMFS’ analysis of the
impacts of the emergency action rules. The Council supports NMFS’ finding of no significant
impacts for those rules and recommends the same determination for their implementation
under the framework adjustment. The Council also notes that it has published notice of its
intent to prepare a Draft Supplemental Impact Statement for Amendment 7 to the
Multispecies FMP (59 FR 53133) which will supplant the rules promulgated under this action.
The Council intends to make the DSEIS available for public comment within the next several
months, and implement the amended regulations this year.

41  Impacts of adjustments to the emergency regulations

The Council considered public comment on the emergency action rules to make adjustments
to the rules in this framework. The Council expects these changes, either individually or
cumulatively, will not significantly change the conservation impacts of the emergency rules
while alleviating some of their economic and regulatory burden. The Council, therefore,
recommends the finding of no significant impact for these adjustments.

411 Impacts of allowing recreational, charter and party vessels to fish in the Nantucket
Lightship closed area

NMFS' recreational fishery statistics are not sufficiently detailed to allow for analysis of the
impacts of the Nantucket Lightship recreational fishery. Anecdotal information provided in
public comment on this issue from both commercial and recreational fishermen suggests that
the impact of allowing this fishery on the protection of cod, haddock and yellowtail flounder
stocks would be insignificant. The party and charter industry expressed concern that
excluding them from this area would be financially disastrous and would not enhance the
protection of critical stocks. The vessels that fish in this area work on six or seven wrecks
located in the shipping lanes and catch primarily white hake with lesser amounts of cod and
pollock. The number of vessels in the charter industry has declined by at least fifty percent
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in recent years and this trend shows no signs of changing in the near term. The catch rates
on these trips has also declined significantly. If prohibited from fishing in this area, these
vessels would probably fish in areas to the north such as Nantucket Shoals where they
would have a significantly higher proportion of cod in the catch.

The fishing spots in this area are at least sixty miles from the closest major charter ports of
Point Judith and Hyannis which makes it accessible only to larger vessels. The Council does
not expect that a significant number of recreational vessels out of other closer ports such as
Nantucket or Edgartown will make the 30-50 mile trip into the area when a number of
alternative fishing spots exist closer to port. Since the party boats advertise the trips up to a
year in advance, and sail from and return to the same ports on a published schedule, their
catch could be monitored from the dock. If a problem is identified, the Council could
respond with catch controls or re-instatement of the prohibition.

412 Impacts of allowing pelagic hook gear and harpoon fishing in closed areas

According to the 1993 NMFS weighout database, pelagic hook vessels land virtually no cod,
haddock or yellowtail flounder (CHY). Only one observation out of 3,046 in the database (an
observation may include an aggregation of more than one trip) from a variety of hook
configurations (longline, hand line, line trawl and troll) on trips whose revenues from tuna
and billfish were greater than or equal to ten percent of the trip’s total revenues reported
landing any CHY. Harpoon gear cannot be used to catch groundfish and is easily
distinguished from all other gear types. Thus, from a gear-interaction perspective, the
Council does not expect that this proposal will have any impact on the critical groundfish
stocks.

From an enforcement perspective, the Coast Guard has indicated that allowing any activity in
a closed area reduces its enforceability. The Council feels that the cost of closing the three
areas to pelagic fishing outweighs the reduction in enforceability resulting from the proposed
closure exception. The Council also feels that prohibiting these vessels from possessing any
regulated multispecies while in the closure areas will help in the enforcement of the
groundfish closure. Pelagic long-line gear is not fixed or anchored to the bottom and has no
cable main line, and as such is readily distinguishable from groundfish hook gear. The other
significant pelagic hook fishery that would take place in any of the closed areas is the :
General Category tuna fishery. Vessels fishing under a General Category permit are
prohibited from having more than one hook attached to any line on board, and with a
prohibition on the possession of groundfish can easily be distinguished from a groundfish
hook vessel. Furthermore, the pelagic fisheries are regulated by a season and quota system
which significantly limits the time when pelagic hook vessels can fish.

4. 1.3 Impacts of allowing the hagfish pot fishery in closed areas

'Ihe NMFS does not identify hagfish (slime eel) in the species list of the weighout database
and, therefore, the impacts of allowing this fishery cannot be quantified. Based on anecdotal
information and a description of the gear, the Council does not expect that allowing this
fishery to operate in the closed areas will have any impact on groundfish. The number of
participants in this fishery is extremely small (only one individual provided comment on this
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issue), and the special requirements for handling and marketing of this product limit the
potential for significant increases in effort in the near term.

The Council has received several reports from the individual involved in this fishery that he
is losing an increasing amount of gear to mobile-gear vessels. Opening the areas that are
currently closed to hagfish pot fishing will reduce the potential for gear conflict by creating a
zone for hagfish fishing where mobile-gear fishing is prohibited.

The hagfish pot fishery is conducted using baited plastic barrels with several "funnels”
attached on the inside. The diameter of the opening does not exceed 1 1/2 inches. The gear
is deployed in a manner similar to lobster pots (which are allowed in the closed areas under
the emergency action) but, unlike lobster pots, it is virtually unable to catch groundfish or
any species other than the target.

414 Impacts of allowing vessels to transit closed areas

Transiting closed areas per se does not directly impact fishing for groundfish or any other
species. While prohibiting transit may indirectly affect fishing by vessels with limited
allocations of days at sea by requiring them to expend time steaming around an area, such a
regulation imposes inefficiency in a manner that is not uniform across all participants or
regions. The impact on fishing of such a prohibition is so indirect as to be unmeasurable,
especially since vessels have the option to simply fish somewhere else or out of another port
rather than steam around an obstacle. Furthermore, if a vessel is forced to steam around an
area to get to the fishing grounds, the added fuel costs may not produce any conservation
benefits but will reduce the profitability of the trip and possibly increase a vessel’s exposure
to dangerous weather.

Another indirect impact on fishing of allowing transit occurs if the enforceability of the
closed area is compromised. The Council has developed this proposal in consultation with
the Coast Guard and under the qualification that transit be allowed "in the most enforceable
manner”, and it does not expect that allowing transit will significantly affect the conservation
benefit of the closure. While the Coast Guard stated that closed areas could be most
effectively enforced if all vessels were prohibited from entering them (except under distress),
the agency also provided input on gear-stowage requirements in the event the Council
decided to proceed with a different alternative.

By requiring that fishing gear be unavailable for immediate use, and by calling for increased
penalties for closed-area violations and swifter adjudication of these cases, the Council feels
that there will be a significant deterrence to violating the regulations. Under such a
deterrence fewer vessels will risk the cost of violating the closure, thereby reducing the risks
to the closure’s conservation objective while at the same time reducing the cost of the closure
on the industry. Furthermore, fishermen have begun to say that they will be more active in
reporting violations that they observe, since they recognize that the consequence of allowing
those violations to continue is additional restrictions on the entire fleet. The Coast Guard
and NMFS have installed toll-free telephone service in response to calls from fishermen for
greater industry involvement in enforcement.
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415 Impacts of.allowing vessels to transit between Gulf of Maine ports and southern
New England small-mesh areas with small-mesh nets and small-mesh species on
board

Under the terms of the emergency regulations, vessels in the Gulf of Maine/Georges Bank
_area are prohibited from having on board mesh smaller than the regulated size of six inches
unless such a vessel is fishing for northern shrimp with a finfish excluder grate. When fishing
for shrimp, the only species allowed on board are shrimp and longhorn sculpin, and pending
-approval of this adjustment, two standard totes of whiting. The shrimp season is set by -
-Atlantic States Marine Fisheries Commission and generally runs from December to May, and
fishing for shrimp at other times is prohibited. The result is that vessels which fish out of
Gulf of Maine ports are prohibited from transiting to southern New England to fish with
small-mesh nets for the broader range of small-mesh species which are allowed in that area
and returning to their home ports to take out their catch.

The issue which the Council is addressing with this proposed adjustment is that many
vessels have traditionally fished for certain small-mesh species, especially whiting, in the Gulf
of Maine and have long-term relationships with established local dealers and processors. The
current prohibition would unnecessarily disrupt this marketing system and place some
vessels at a significant economic disadvantage by virtue of their port of operation. The
Council argues that allowing these vessels to transit the Gulf of Maine/Georges Bank area
will not jeopardize the conservation objective of the small-mesh prohibition while mitigating
a significant component of its economic impact.

The Council proposes that vessels wishing to operate under this exemption be required to
enroll in a program modelled after the Cultivator Shoal Whiting Fishery. Under such a
program, a vessel would declare to NMFS that it will be transiting the Gulf of
Maine/Georges Bank regulated mesh with small-mesh nets and small-mesh species on board.
The vessel will be required to have on board a letter from NMFS stating that the vessel has
enrolled in such a program. (NMFS provides states or federal port agents with Cultivator
Shoal Fishery authorization letters so that vessels may obtain them locally without having to
contact the Regional Office.) While fishing in this program, a vessel may not fish for or
possess regulated species, and may not fish for other prohibited species in the Gulf of
Maine/Georges Bank area. Each authorization letter applies for one two-week period.

The Council does not expect that a significant number of vessels will participate in this
;program for several reasons. One of the limiting factors will be fuel costs and transit times.
Since whiting is a highly perishable product with a volatile price, vessels participating in this
program will be incurring added costs and risk when compared to competing vessels from
other areas. Furthermore, the profitability of whiting fishing on trips of extended duration is
.achieved through volume which limits list of potential participants to the larger vessels in the
+fleet. For these reasons, the level of participation in the Cultivator Shoal Fishery is probably
indicative of the potential number of participants in this proposed program. In 1993 and

: 1994, 29 and 25 vessels fished in the Cultivator program, although many enrolled for only..
- one or two two-week authorization periods and most of the vessels fished out of southern
New England and Mid-Atantic ports.
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4.1.6 Impacts of allowing vessels to retain up to two standard totes of silver hake while
fishing for northern shrimp with a finfish excluder grate

Vessels fishing in the northern shrimp fishery are required to use a device which separates
the catch entering the net and allows the escapement of fish while retaining the shrimp. The
grate uses a one-inch bar spacing and consequently does not exclude all of the fish
encountered by the net but retains some small fish that can pass through the bars. The
predominant bycatch in the shrimp net consists of small flatfish and whiting. Any regulated
groundfish (those with a minimum legal size), which includes the flatfish, caught by a
shrimp net would be below the minimum size and, therefore, discarded. The regulations do
not specify a minimum size for whiting, however, and any whiting caught by the shnmp net
must be discarded because the emergency regulations prohibit its possession. :

The rationale behind the whiting prohibition under the emergency action is that vessels
fishing for whiting (without a separator grate) in the Gulf of Maine have had at times a
bycatch of juvenile groundfish in excess of the 5-percent standard. Allowing vessels to retain
whiting, without restrictions on the quantity or gear could, therefore, result in significant
groundfish mortality. When fishing for shrimp, however, the groundfish bycatch is nearly
eliminated and any whiting that is caught must still be discarded because of the emergency
regulation intended to protect regulated groundfish.

The requirement to discard the whiting bycatch produces an economic loss (whiting prices
range from $0.10 to $1.00) with no conservation benefit. Allowing unrestricted effort on
whiting could have groundfish bycatch implications but the maximum possession limit of
two totes (approximately 200-250 pounds) removes the incentive for vessels to redirect their
effort from shrimp to whiting. Allowing vessels to retain and sell a limited amount of
whiting caught while shrimp fishing will not increase the mortality of critical cod, haddock
and yellowtail flounder stocks nor the exploitation of whiting but it will modestly increase
the economic returns on shrimp trips.

417 Impacts of allowing vessels in allowed small-mesh fisheries to retain limited
quantities of monkfish and lobster

Under the emergency action regulations vessels fishing in exempted small-mesh fisheries
have been prohibited from retaining any monkfish or lobster. The purpose of the prohibition
was to prevent vessels from directing their effort on those species because of the potential for
significant groundfish bycatch. By limiting the possession of monkfish or lobster to a small
percentage of the total catch on board and up to a maximum amount, the catch of these
species must be a bycatch in some other fishery which has been determined to have only a
minimal (<5%) impact on groundfish stocks. While not having significant impacts on the
groundfish catch in small-mesh fisheries which are already allowed to occur, this proposed
adjustment will reduce the discards of two economically valuable species. This proposal will
not, however, supersede landings restrictions on monkfish established by states from New
Jersey through Massachusetts which require a minimum size of 17 inches for whole fish and
11 inches for tails.

The levels of monkfish and lobster bycatch allowed by this proposal are generally within
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current levels in these fisheries and, therefore, do not represent a potential increase in effort
directed on these species. The following table shows the percent of landings (mean and one
standard deviation) on small-mesh otter trawl trips landing either monkfish or lobster based
on interviewed trips recorded in the NMFS weighout database 1986-1993. Trips using mesh
larger than five inches were considered to be large-mesh trips during the period covered by
this analysis. The number of interviewed trips is also given.

Mesh , MONKFISH LOBSTER
(inches) | Mean % | S.D.: N | Mean%| sD.xt | N
< 12 17 2 NA NA 0
1-2 “34 7.2 2768 | 74 125 131
2-25 36 6.6 1976 7.3 194 73
25-3 4.0 6.7 5220 75 153 165
3-5 7.4 12.1 2848 135 23.0 176

The table indicates that at a time when landings of monkfish and lobsters by otter trawl
vessels were not restricted, most vessels landed less than or equal to the proposed ten-
percent limit. Thus, the Council does not expect that the proposal will allow for any
significant increase in the effort directed on these species with a potential for increasing the
groundfish bycatch. The proposal will, however, contribute to the mitigation of the economic
impacts of the regulations due to the high market value of these two species.

4.1.8 Impacts of restricting scallop dredge fishing on species other than scallops

Scallop dredge vessels fishing under the days-at-sea management program of the Atlantic Sea
Scallop Fishery Management Plan (50 CFR 650) are limited to a possession of 500 pounds of
regulated groundfish and are prohibited from retaining any haddock from January through
June. When not fishing under their days at sea allocation, scallop dredge vessels are limited
to 400 pounds of scallops and 500 pounds of groundfish. Scallop vessels in this situation are
currently fishing for a mix of species, including monkfish and lobsters as well as the limited
scallops and groundfish allocations. The result is that the catch and discarding of groundfish
is uncontrolled and potentially significant.

Since this trend toward using dredge gear for a "mixed-trawl” catch is a recent development
in the industry, limited data exists to characterize or analyze the impacts on groundfish. The
allocation of days.at sea to scallop vessels in the different management categories, however,
leaves a potentially large number of days open to these vessels to fish for other species. For
1995 and 1996, full-time scallopers (264 vessels) have 182 scallop days at sea, leaving 183
days for other activity. Approximately 100 vessels in each of the "part-time” and “occasional”
categories have 82 and 16 days, respectively, allocated to scalloping with the remaining time
available for other activities.
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The Council never intended, in developing the recent scallop and groundfish plans, for
scallop vessels to target other species with a scallop dredge and have a groundfish bycatch,
and it has recently stated that the activity should not be allowed to continue unless it is held
to the same standards to which other bycatch fisheries are being held. The other proposals in
this action which limit the catch of monkfish and lobsters on vessels fishing with small mesh
in combination with this measure will reduce the incentive for scallop dredge vessels to
engage in uncontrolled fishing for those species which have the greatest potential for
significant groundfish bycatch.

419 Impacts of an exception to the prohibition on the possession of winter flounder
while fishing with small mesh

Under this proposed exception, a vessel which holds a federal Multispecies Fishery Permit
may possess winter flounder while fishing with mesh smaller than that specified in the
regulations governing the multispecies fishery if certain conditions are met. These conditions
are:

1) the fishing is conducted exclusively in state territorial waters and the vessel
has on board a certificate issued by the state agency authorizing the vessel’s
participation in the state waters winter flounder fishing program;

2) the Atlantic States Marine Fisheries Commission (ASMFC) has approved the
state’s winter flounder regulations as being in compliance with the
management objectives of the ASMFC Winter Flounder Fishery Management
Plan;

3) the state elects, by a letter to the Regional Director of NMFS, to participate in
the state water exemption program;

4) while fishing under this exception with mesh smaller than the regulated size,
the prohibition on possession of other regulated multispecies groundfish shall
apply, exclusive of the winter flounder on board;

5) when authorized to fish under an approved state waters winter flounder
fishing program, and when in possession of winter flounder and mesh that
does not comply with federal regulations, a vessel will be prohibited from
entering or transiting the Exclusive Economic Zone (EEZ).

At the time this proposal was being considered by the Council, only three states had
regulations allowing smaller mesh than the federal minimum size on vessels fishing for or
retaining winter flounder, New York, New Jersey and Connecticut. At the time, only New
York and Connecticut had winter flounder fishery management plans approved by ASMFC.
The original proposal reviewed by the Council applied only to the two states, but based on
public comments and National Standard 4 considerations, the Council broadened the
measure to apply to any state which meets the criteria.

The Council’s Groundfish Plan Development Team only reviewed data provided by the Mid-
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Atlantic Council on winter flounder fishing in New York and Connecticut state waters and
the catch of cod, haddock and yellowtail flounder. Other states wishing to qualify for this
exemption program and meeting the other requirements could present relevant data for
review at the appropriate time. Based on the available data for New York and Connecticut,
however, the bycatch of the critical species appears to be well below the 5-percent bycatch
standard applied to other small-mesh fisheries under the emergency action regulations. The
total cod and yellowtail landings for 1989-1993 are shown below:

Landings NY cod NY yellowtail CT cod CT yellowtail
0-3 miles’ flounder flounder
(pounds)
1993 25,000 36,000 13,000 5,000
1992 129,000 66,000 16,000 5,000
1991 16,000 56,000 0 of
1990 37,000 6,000 0 0
1989 33,000 3,000 0 o

Note: 1) Connecticut landings include statistical area 611 which covers Long Island Sound
and some portion of the EEZ. The cod and yellowtail landings reported by
Connecticut and which appear in this table are all from the EEZ portion of area 611
(Eric Smith, CT DEP, pers. comm.)

Source: Mid-Atlantic Council

The catch of winter flounder would be controlled by state regulations implemented in
accordance with the Atlantic States Marine Fisheries Commission and under a more
conservative biological objective than winter flounder fishing under the federal plan.
Appendix III contains a summary and review of the ASMFC winter flounder plan and the
winter flounder regulations for New York and Connecticut. Vessels from any state may
obtain a permit to fish for winter flounder in Connecticut state waters. In New York, vessels
may obtain non-resident state waters fishing permits at the beginning of the year provided
the vessel’s state of residence is in compliance with the ASMFC plans. (At this time New

Jersey is not in compliance and, therefore, New Jersey-based vessels w:

in New Yprk state waters.)

ould not be able to fish

The Council may consider expanding the area covered under this exemption under a future
framework adjustment. The Council will base its decision on a review of supporting analysis
and documentation prepared by the Mid-Atlantic Council which is making the proposal.
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51

511

APPLICABLE LAW
Magnuson Act (FCMA)

Consistency with National Standards

Section 301 of the FCMA requires that any regulation promulgated to implement any FMP or
amendment shall be consistent with the seven national standards listed below.

1

Conservation and management measures shall prevent over-fishing while achieving, on a
continuing basis, the optimum yield from each fishery for the United States fishing industry.

The Council is taking the proposed action to implement on a permanent basis
regulations which NMFS implemented under its authority to take emergency action.
These measures, if implemented, will extend the protection of critical cod, haddock
and yellowtail flounder stocks until the Council can complete the process of
developing a comprehensive plan amendment to rebuild these stocks. The measures
contained in this package not only address the specific stocks which have been

. identified as collapsed or as near to collapsing, but also partly address the

displacement of fishing effort which is taking place as a result both of the declining
availability of some stocks and the regulations intended to protect them. The
adjustments contained in this framework will also enhance the economic yield of the
fishery by reducing vessel costs imposed by some of the emergency rules. Even
though these measures will become a part of the "permanent” regulations governing
the multispecies fishery, the Council considers them interim until Amendment 7 takes
effect which will address the broader conservation issues in the industry.

Conservation and management measures shall be based upon the best scientific information
available.

This regulatory adjustent will establish on a permanent basis emergency measures
which the Council recommended to NMFS on the advice of the scientists at the 18th
Stock Assessment Workshop. Wherever possible, the Council has used information
provided by NMFS in the development and analysis of the original emergency
measures, and has used NMFS-collected data in considering the modifications which
are included in this package. In some cases, the available scientific data is insufficient
to evaluate alternatives, so the Council relied on information provided by the
industry, the U.S. Coast Guard, and interested members of the public in developing
this proposed action.

To the extent practicable, an individual stock of fish shall be managed as a unit throughout its
range, and interrelated stocks of fish shall be managed as a unit or in close coordination.

The Northeast Multispecies Fishery Management Plan under which this action is
being taken defines the management unit. This regulatory adjustment does not
change the geographical range to which the management plan applies. This action
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takes into consideration the interrelatedness of the stocks of fish defining the
northeast multispecies fishery management unit and applies restrictions on possession
of “regulated species” rather than only on the specific cod, haddock and yellowtail
flounder stocks even though most the regulated species are not in as critical condition.

4. Conservation and management measures shall not discriminate between residents of different
States. If it becomes necessary to allocate or assign fishing privileges among various United
States fishermen, such allocation shall be (A) fair and equitable to all such fishermen; (B)
reasonably calculated to promote conservation; and (C) carried out in such manner that no
particular individual, corporation, or other entity acquires an excessive share of such
privileges. ‘

The measures contained in this regulatory adjustment do not discriminate between
residents of different states. Where certain fishing activities have been restricted on a
geographical basis, such as the prohibition on most small-mesh fishing in the Gulf of
Maine, the Council has provided a mechanism for affected vessels to transit to other
areas where they may catch small-mesh species and return to their home ports. The
Council decided to allow recreational fishermen into the Nantucket Lightship area in
part on a consideration of the proportion of their catch in the area consisting of cod
compared with their potential catch of cod in other nearby areas (such as Nantucket
Shoals just to the north) where there is a greater abundance of cod and cod makes up
a larger portion of the catch.

5.  Conservation and management measures shall, where practicable, promote efficiency in the
utilization of fishery resources; except that no such measure shall have economic allocation as
its sole purpose.

In developing this regulatory adjustment, the Council has attempted to balance this
efficiency standard with the conservation standards given the severity of the
biological crisis in certain fisheries. The Council has, for example, allowed certain
fishing activities to take place for other species even though there is a small bycatch of
cod, haddock, or yellowtail flounder which must be discarded. The Council feels that
cost of prohibiting all such fisheries (in terms of revenues foregone through
discarding) exceeds the marginal benefit to the protection of the critical species. The
Council also seeks to alleviate some regulatory inefficiency by allowing vessels to
steam through closed areas, retain a limited bycatch of lobsters and monkfish, and
other provisions. This action does not have allocation as its sole purpose.

6. Conservation and management measures shall take into account and allow for variations
among, and contingencies in, fisheries, fishery resources, and catches.

Within the overall conservation objective of this regulatory action, the Council has
considered and made adjustment for variations among fisheries and resources. The
regional differences in allowable small-mesh fishing, exemptions for pelagic hook
fishing, clam dredging, and lobster and hagfish pot fishing in closed areas, and
recreational fishing in the Nantucket Light ship closed area are examples of the
Council's efforts to be consistent with this standard.
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7. Conservation and management measures shall, where practicable, minimize costs and avoid
unnecessary duplication.

The extreme conservation needs of the fishery which this action address necessitate an
increase in short-term costs for both the industry and the government. The short-term
losses for the industry include lost revenues from closed fisheries, foregone revenues
from discards of prohibited species, and increases in operating costs and capital
expenditures in the adjustment to a different way of doing business. The government
costs include increased enforcement and administration costs under a new
management system. Wherever practicable, the Council has considered alternatives
that reduce these costs without significantly compromising the conservation objective
of the regulatory action. In some cases, particularly those involving transit t